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John Watſon of Mui rhouſe, Eſq; an 
the other Creditors-Adjudgers of 
James and William Craigs, Andrew * 
Scott and Richard War, all Mer- 


chants in Glaſgow. 17 
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AMES CR AIG granted an heretable Bond, in 
the Year 1730, over certain Tenements belonging 5 
to him in the Town of Glaſgow, in favours of 

IWilliam, Andrew, Robert, Agnes and Mary Craigs, for 
the Sum of 21,000 Merks Scotts, bearing Annualrent 
from Whithunday 17305 "_ upon this Bond Infeft- | 
ment followed. 

Andrew Scott, in the 1740, granted an heren 
Bond over certain Tenements he had in the ſame 
Town, in favours of Robert, Margaret, Janet, Marion 
_ Mary Scotts, tor the Sum of 3400 Merks, bear- 

ing Annualrent from Lammas 1740; and upon this 
Bond the Creditors were infett. 

In that Year 1740, Mr JWatjfn of Muirhorſe obtain 
ed a Decreet of Adjudication f the Tenements ber- 
longing to Fames Craig, of the Tencments belonging 
0 Andrew Scott, of certain Teyements likeways ly ing 
in Glaſgor W, belonging to Hiillam Craig; and alſo, ac 
Jeertain Tenements: there, bel ru :0- Richard Stark, 


x E 


Hor Payment of the accumulat Sum of L. 510. 6. 98 = 
A Sterling; * 


** 


Sterling, ariſing from a Bond granted by the ſaid 
Milliam and James Craigs, Andrew Scott, and Richard 
Stark jointly. 8 N 

In the ſame Year 1740, the ſundry other Adjudi- 
cations following were obtained againſt all or ſome 
of theſe four Perſons, viz. 

John Murdoch obtained one againſt them all four, of the 
Tenements belonging to them reſpectively, for Pay- 
ment of an accumulate Sum of L. 839. 7. o. Sterling, 
ariſing from a Bill accepted by them all jointly; and 
of the Subjects beloning to Stark, Scott, and William 
Craig, for L. 524. 18. o. more, in which they three were 
jointly bound; and of WM,illiam Craig's Subjects for 
L. 155. 2. o. more, in which he alone was bound. 

Marion Alexander obtained Adjudication againſt Stark, 
Scott, and Wiham Craig, of their reſpective Subjects, 
for L. 75. 9. 3. in which they were jointly bound, 
and againſt Scott for a further Sum of L. 10. 6. 5. 
in which he was ſingly bound. _ 

Gavin Ritchie adjudged the Subjects of Stark, Scott, 
and Willium Craig, for L. 104. 7. 11. in which all three 
were bound; and the Subjects belonging to Scott, for 
a further Sum of L. 296. 1. 5. in which he alone 

was bound. ; 
Andrew Gairdner obtained Adjudication againſt the 
ſame Stark, Scott, and William Craig, of their reſpective 
Subjects, for L. 799. 11. 3. in which they three were 
jointly bound. | 

And Mr Robert Dick adjudged the Subjects of the 
ſame three, for L. 209. 14. 5. in which they were all 
Jointly bound. Og 

And all theſe Adjudications, as againſt Start and 
I/illiam Craig, contained alſo certain Shares of the 
old Wefter and King-fireet Sugar-houſes in Glaſgow, 
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Which had once belonged to them. 1 
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As the foreſaid Debts did greatly exceed the Value 
of the whole Subjects belonging to the four Debitors, 
a Proceſs was brought in the Year 1746, at the In- 


ſtance of Mr Watſon againſt James and Milliam Craigs, 
Andrew Scott, and Richard Stark, and their Creditors, 


for ranking the Creditors on, and ſelling, not only the 
Tenements in the/Town of Glaſgow which belonged 
to them reſpectively, but allo the Intereſts of Stark and 
William Craig in the Sugar-houſes. This Action having 
come in courſe before the Lord Minto Ordinary, Com- 


earence was made for the Proprietors of the new. 


united Weſter and King-fireet Sugar-houſes, who alledg- 
ed, That Part of the Subjects libelled in this Sale and 
Ranking as belonging to the common Debitors, fell 
to be excepted, for that Richard Stark and William Craig 
having tailed in their Circumſtances, the Proprietors 
of the two old Houſes were obliged to bring the Sub- 
jects of their two Companies to Sale by a voluntary 
Roup : That this Sale being challenged by Reduction 
at the Inſtance of one of the Partners, the Purchaſers 
at the Roup raiſed a Counter Proceſs for having it 
declared, That the Sales were valid : And that, atter a 
litigeous Debate, the Purchaſers prevailed, having 
been aſſoilzied from the Reduction, and having ob- 
trained Decreet in their Declarator, whereby the Pro- 
perty of theſe Subjects were fully veſted in the Pur- 
chaſers; and ſo muſt bar any after Sale at the Inſtance 
of this Purſuer. | 

Whereupon the Lord Ordinary, of this Date,“ ſuſtain- 
ed the Defence with refpect to the Subjects libelled 
* as Parts of the old Meter and King-ftreet Sugar- 
_ * houſes, and found the ſame cannot fall under tlie 
preſent Proceſs, but are to be excepted theretrom ; 


but ſuſtained Proceſs as to the whole other Subjects 


= libelled;” And pronounced Act upon the Relevancy, in. 
the: 


15. Jan. 
1747 
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the uſual Form, wh ich was accordingly extracted on 


the 4th of May 1748. 
A Proof was, in conſequence thereof, led and re- 
ported, and thereafter the Ranking proceeded; which, 


after a twelve Years Dependence, was lately brought 


to a Concluſion, and the Decreet of Ranking extracted 


at a very great Expence. By the Proof in the Sale, 


the Subjects belonging to each of the four Debitors 
are ſeparately valued ; and it thence appears, That the 
total Value of the whole Subjects to be fold amounts 
only to L. 1782. 15. o. whereas the Debts, indepen- 
dent of the Intereſt that hath become due, amount to 
L. 4612. 4. 65. ſo that, after deducing theDebts ſecured 


by Infeftments, there will not remain to the adjudg- 


ing Creditors above 10 per cent of the Sums that are 
due to them at this Day. | 

That when the Probation in the Sale came in for 
adviſing by your Lordſhips, it being ſtirred as a Doubt, 
how far the Eſtates of four different Debitors could 
be brought to Sale upon one Summons; you were 


pleaſed to ordain a Memorial to be given in upon that 


Point, How far it is competent to raiſe and inſiſt in 
an Action of Ranking and Sale of the Eſtates of ſe- 


« yeral Bankrupts in one Proceſs and upon one Libel” 


This is humbly offered in behalf of the Creditors. 
And, in the 1# Place, they mult beg leave to obſerve, 
That after the Proceſs has depended in Court for 14 
Years, and a great Sum of Money has been expended 
in the ſeveral Proceedings during that Period, it will 
be at leaſt extremely hard, if, after Things were 


brought to a Concluſion, all muſt go for nothing, and 


the Creditors muſt begin a-new, and, before they can 
touch their Money, carry on and conclude four new 
ſeveral Proceſſes of Sale. If your Lordſhips ſhall be 
of Opinion that you are tyed down to this Form of 
Procedure, the Conſequence will be, that the Creditors 


may 
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may give up all Thoughts of bringing the Subjects of 
ſome of their Debitors to Sale, and muſt leave them 
either to go into Ruin, or to be taken up by any Perſon 
that pleaſes. Richard Stark's Subject is only valued at 


I. 21. F. o. Sterling; which, ſurely, could never bear 


the Expence of a judicial Sale. As to the Subjects of 
Andrew Scott, after paying the heretable Bond he grant- 
ed to his Brother and Siſters, no more remains to the 


Adjudgers but L. 86. 1. 6. Sterlmg, which is likewiſe 


inſufſicient to defray the Expence of a Proceſs of Sale. 
James Craig's Subject is much more than exhauſted by 
4 preferable heretable Bond, whereby nothing will 
remain of it to the Creditors. And thus, if the whole 
Subjects cannot be ſold upon. the Proceſs already 
brought, the Creditors muſt give up all Thoughts of 
bringing any of them to Sale except thoſe of Villiam 
Craig, the Value of which are proved to be L. 422. 
Sterling. But it is humbly hoped, that, upon recon- 
ſidering the Caſe, your Lordſhips will be of Opinion 
that there is nothing either in the Law, or in the Rea- 
fon of the Thing, which can afford an Objection why 
your Lordſhips thould not proceed to ſell ail the Sub- 
jects upon the Action that has been already brought. 
And here the Memorialiſts muſt humbly beg leave 
to doubt if the Queſtion ſtatec in your Lordihips Or- 
der is now entire: Your Lordſhips will obſerve, that 
this Action was brought as early as the 1746: In Ja- 
nuary 1747, upon an Objection ſtirred as to ſome of the 
Subjects that were contained in the Summons of Sale, 
judgment was given, that the Sale could not proceed 
as to theie; © but, at the ſame Time, your Lordſhips 
* ſuitained the Proceſs as to the whole other Subjects li- 


= vid, and admitted to Probation the Points uſual in 
ſuch Caſes:“ And upon this an Act was extracted in 


the Year 1748. The Interlocutor here is a res judicata, 


and cannot now be brought under Review of this 


B Court, 
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Court, according to its ſtanding Regulations; nay, the 
Creditors beg leave to ſay, that it is not now review- 
able even by the Houſe of Peers: Their ſtanding Order 
of March 1725 bars all Appeal againit it, now that twice 
five Years and more are elapſed ſince an Extract fol- 
lowed on the Sentence given in the 1748: And there- 
fore it is humbly ſubmitted to your Lordſhips, if now, 
after ihe elapſing of 13 Years ſince Judgment given 
by which this Action was ſuſtained as to the whole 
Subjects now in queſtion, and an Act was extracted 


thereon, and atter a Proof led and the Ranking brought 


to a Concluſion, it is competent to overhawl all theſe 
Proceedings; to make it a Queſtion, whether the Ac- 
tion was competent, or ought to have been ſuſtained? 
and this in order to oblige the Memorialiſts to bring 
four ſeparate Proceſſes of Sale before they can touch 
their Debts. 

But, 2do, If the Queſtion was ſtill entire, the Me- 
morialiſts humbly hope they ſhall be able to ſatisfy 
your Lordſhips that, under the Circumſtances above- 
ſtated, there is nothing unformal in carrying on a 
Sale of the whole Subjects in queſtion upon the ſame 
Summons of Sale, though they do not all belong to 
the fame Perſon. | 

And, as to this Point, although it may be true that 
an accumulatis actionum in the ſame Summons is not al- 
lowed of, where the Ground of Action againſt two or 
more Perſons is different, ſo that theſe Perſons cannot 
be purſued upon one and the ſame Summons or Pro- 
ceſs; yet it cannot be difputed, that when the Ground 
of Action and Concluſions againſt different Perſons 15 
the {ame, there is no Occaſion for a {cparate SUnmons 
againſt each of them; but as the Ground and Ten- 
dency of the Action is the fame, they may be all pro- 
cceded againſt in the fame Proceſs. i 
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Thus it has always been underſtood to be a clear 


Caſe, that where two or more Perſons have granted a 


joint Obligation, the Creditor in that Obligation can 
inſiſt for Implement againit all the Co-obligants by 
one and the ſame Summons: And indeed it would be 
both improper and inept to divide them; for any one 


of the Co-obligants called might inſiſt that the whole 


ſhould be brought into the Field before the Action 
could proceed. For the ſame Reaſon it has been the 
uniform Practice of your Lordſhips, where two or 
more Perſons are bound jointly in any Obligation, to 
iſſue Warrant for Letters of Horning, Poinding, Inhi- 


bition, Arreſtments, and the other Diligence of the 


Law, againſt the whole Co-obligants: And it was ne— 
ver doubted of, that the whole could be contained in 
the ſame Letters, and that upon the ſame Letters Exe- 
cution could proceed againſt all their Perſons; that 
the Effects of the whole Co-obligants could in hke 
Manner be arreſted or poinded upon the ſame Letters. 

And as this is the uniform Practice of the Court 
for perſonal Actions, and in Diligences, to affect the 
perſonal Eſtates of Debitors; ſo no Reaſon does occur 
why the ſame Ruleought not to take place in thoſe Ac- 
tions by which the real Eſtate of a Debitor is attached. 
If it is competent to a Credior, who has two or more 
Co-obligants bound, to inſiſt againſt all of them, in 
the ſame Summons, tor Implement of their Obliga- 
tion, and, in default of Payment or Performance, to 
arreſt or poind the Effects of all of them upon the 
{ſame Decreet ; there ſeems, with Submiſſion, to be the 
lame Reaſon why the real Eſtates of all the Co-obli- 
gants may be adjudged to the Creditor in Payment 
and Satisfaction of the Obligation they had jointly 


come under. Where two or more Perſons are jointly 
bound to pay a Sum of Money, there is an implied 
Obligation upon them, where they are unable to pay 
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the Money, to concur in doing Juſtice to the Creditor, 


by diſponing their Effects, real as well as perſonal, to 
the Amount of their Debts: And as an Adjudication 
is an Act of the Law, or of the judge, interpoſing to 
ſupply the Act of the Debitor; ſo, with Submiſſion, it 
does appear to be competent, and founded in the Rea- 
ſon of the Thing, to adjudge, upon one Summons, 


the Eſtates of all thoſe who are bound in the Obliga- 


tion, in implement of which the Adjudication is 
craved. 


The Memorialiſts, therefore, apprehend, that, where 


two or more Perſons are jointly bound for any Debt, 


it is competent for the Creditor to adjudge the Eſtates 


of all the Co-obligants by one Decreet; and the Me- 
morialiſts are informed, by the ableſt Practitioners a- 
bout the Houſe, that the Practice has gone that Way: 

And, agrecably to this Practice, Mr //at/on the Leader 
of the Sale, and the whole other adjudging Creditors 
above-mentioned, did, each of them, adjudge the E- 
ſtates of all the Debitors by one Decreet proceeding 
upon one SUMMons. | 

And it Adjudications were effectual for attaching 
the real Rights of all theſe Eſtates, whereby the whole 
of them became veſted in the Perſon of the Adjudger, 
ſubject only to the legal Reverſion competent to the 
Debitor; the Memorialiſts can ſee no good Reaſon 
why any one of their Number could not, in one 
Summons, proſecute any Action that might be 
judged neceſſary for carrying the Adjudication fur- 
ther into Execution. There ſurely can be no Diſpute, 
that, where a Creditor has affected the Eſtates of all 
his Co-obligants by an Adjudication, it is competent 
to him, in order to operate Payment of his Debt, to 
bring an Action of Mails and Duties againſt the Pol 
ſeſſors of all the Subjects adjudged ; nor would it be am 


Objection to the Action, that they were contained 
| in. 
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in one Summons. An Action of Ranking and Sale: 
is only carrying the Execution of the Diligence a Step 
further, that, in place of having Acceſs to the Rents, 
the Creditors may have Acceſs to the Value of the Sub- 
ject. The Adjudger is entitled to levy the Rents and 
Profits adjudged, until his Debt be compleatly paid: 
But as Payment cannot be had out of the Rents and 
Profits of the Subjects where they are incumbered 
with Debts above the Value, 1o this extraordinary Re- 
medy was introduced, that it {hould be competent for 
the Creditor to bring the Subjects to a Sale, that fo the 
Creditors may recover their Payment out of the Price 
as far as it would go. And it does not occur to the 
Memorialiſts, what Objection can ly, why, when a 
Creditor has adjudged the Eitates of the ſeveral Per- 
ſons liable to him in the Debt, and when, on account 
of the bankrupt Circumſtances of theERates, he can- 
not recover his Payment out of the Rents and Profits 
of the Subject upon a Decreet of Mails and Duties 
againſt the Poſſeſſors, he ſhould not be allowed, in 
one, Summons, to conclude to have the whole Sub- 
jects that he had affected for his Debt ſold, that he 
may recover his Payment out of the Price. 

And put the Caſe, that in place of bringing the 
Subjects to a Sale, in order that the Price might be 
divided among the Creditors, the Subjects themſclves 
were to be divided among the Adjudgers; it could 
not be maintained, that the Creditor, who had af- 
fected by an Adjudication the Eſtates of two or more 
different Perſons who were jointly liable to him for 
the Debt, behoved to bring as many ſeparate Pro- 
ceſſes of Diviſion: The Memorialiſts apprehend, that 
as theſe different Eſtates had beea adjudged to the 
Creditor, whereby they were veſted in him, and he 


became Proprietor of all theſe Subjects, pro indiviſo, 
along with the other Creditors who had adjudged; it 
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would be competent for him, in one Summons, to 
purſue a Diviſion of all the Subjects veſted in him by 
his Adjudication, againſt every Perſon pretending to 
a joint Intereſt therein; in the ſame Manner as he 
would be entitled to purſue a Diviſion of any other 
Eſtate belonging to him, in which others had a joint 
Property, without diſtinguiſhing whether the Pur- 
ſuer had derived his Right to theſe Subjects from one 
or more Authors: And if it would have been compe- 
tent to purſue a Diviſion of theſe different Subjects in 
one Action, the Memorialiſts cannot diſcover a good 
Reaſon why it is not competent, upon one Summons, 
to inſiſt in an Action, the ſole Tendency of which is 
to procure a Diviſion of the Price. 

And, indeed, the Reaſon is the ſame in the Proceſs 
of Sale as in the preceding Proceſs of Adjudication ; 
for as there was one Ground of Debt in the Proceſs of 


Adjudication, ſo there is one Ground of Action in the 


Proceſs of Sale, viz. the Purſuers Decreet of Adjudi- 
cation againſt all theſe Eſtates : And if your Lordſhips 
ſhould find it neceſſary, in ſuch Caſes, to purſue di- 
ſtinct Proceſſes of Sale of the different Debitors Lands, 
not only would it be attended with prodigious Ex- 
pence to Creditors, but as the Decreet of Adjudication, 
which is the Foundation of the Sale, cannot be pro- 
duced in different Proceſſes at the ſame Time, this 
would render it impracticable to carry on more than 


one of thoſe Sales at once, unleſs the Leader of the 
Sale provides himſelf with as many Extracts of the 


Decreet as there were Subjects adjudged belonging to 
different Debitors: And not only muſt the Leader ot 


the Sales be provided with ſo many different Extracts, 
but likewiſe the other Creditors who had adjudged 


theſe different Eftates behoved to be provided with as 
many different Extracts of their Decreets of Adjudi- 
cation as there were different Proceſſes of Sale, that 


they 
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they might be enabled to produce their Diligences in 
the different Proceſſes of Ranking that accompanied 
the Sales. 1 . 
his Queſtion was determined by your Lordſhips in 
the 1747, in the Proceſs of Sale of the Eſtates of Fu- 
nart and Tullichintaull: The Caſe there was, That 
Mr Thomas Arbuthnot being Creditor to M*#Farlane of 
Funart, and M*Farlane of Tullichintaull, in a Sum for 


- 


which they had granted their joint Bill, he led an Ad- 


judication of both their Eſtates in payment of that 
Debt: Thereafter, upon the Bankruptcy of both the 
Debitors, he brought a Proceſs for Sale of both their 
Eſtates in one Summons, concluding for a previous 
Ranking: And when that was concluded, the ſame 
Doubt that is ſtirred here did then occur in the Sale; 
but your Lordſhips allowed the Sale to proceed, only 
ordering, that the Eſtates ſhould be fold ſeparately, 
which was a neceſſary Step, in regard that ſome Cre- 
ditors were ranked upon the one Eſtate, that were 
not upon the other. | 

This is a Decifion in point; and it is humbly hoped 


your Lordſhips will follow the ſame Courſe here. 


The Memorialiſts have endeavoured to ſhow, that no 
legal Objection lyes againſt the Action; and ſurely no 
Objection lyes againſt it in point of Expediency, but, 
on the contrary, great Expence, as well as other In- 
conveniences, will be avoided. The Bulk of the Cre- 


dlitors have three of the common Debitors bound joint- 


ly for their Debts, ſome of them have all the four 
>ebttors bound. The Intereſt of the ſeveral Creditors, 


un theſe different Eſtates, is diſtinctly aſcertained in the 
| Vecreet of Ranking, and the Value of each Debitor's 
Subjects is ſeparately aſcertained by the Proof, and di- 
| [unctly ſtated in the prepared State and Scheme Of it; 
that every Thing is clear for the appointing of the 


Eſtates 
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done, full Juſtice will be done to all Parties con- 

cerned. „ e ö „ 
Upon the whole; as this Practice in the Caſe of 

Sales is reaſonahle in itſelf, and agreeable not only to? 


Eſtates to be rouped.: ſeparatel 


the Nature and Forms of other Actions, but has been 
ſuſtained by the judgment of the Court, it is humblys 
hoped your Lordſhips will ſee no Reaſon for intro- 

ducing an Alteration, which would be attended with 
many Inconveniences and Diſadvantages to Creditors, 
and, in this particular Caſe, would: have the Effect to 

put it out of the Power of the Creditors to bring ſome: 
of the Subjects in diſpute to a Sale at all; but that you 
will proceed to adviſe the prepared State, and pro- 
nounce an Act of Roup in the uſual Form. © 


